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F.1 MoHAaTTa «HONAAQyY» 3d cTaTtTero 56
JopaTtkosoro nportokony 1

Jlam6m, a Takox rpediIi i aTOMHI eJIeKTPOCTaHLIT IepeOyBatoTh IiJ
0COOJIMBHUM 3aXHCTOM BiINOBigHO A0 ctarTi 56 AIl1, y sxiit nependaueHo
HETMPUIYCTUMICTh 3/I1IICHEHHS Halaay Ha HUX, «IKW0 MaKuii Hanao moxice
npu3gecmu 00 BUBLIbHEHHS HeOe3NeYHUX CUT i, AK HACTIOOK, 00 3HAYHUX
empam cepeo yuginbHozo nacenenns».' 1ikapo, mo B npoekti AT1(T),
nigroropreHomy MKUYX i mo3HAYCHOMY SIK «pe3yibmam KilbKapiyHux
CRINbHUX 3YCUNbY,> OCOOIUBY yBary NPHIIEHO 3aXUCTy AaM0, rpebens i
aTOMHUX CTaHIIIN SK BiJl HANIa/IiB, TaK 1 BiJl pyHHYBaHb.

«Cmamms 49%*. Pobomu ma ycmano8Ku, wo Micmsmo Hebe3neuni
cunu

1. 3aboponsiemvcs Hanaoamu abo pyuHysamu cnopyou ado

00 ’exmu, wo ympumyroms Hebe3neyHi cunu, a came: 0amou, epeo.i
ma amomHi enekmpocmanyii. L{i 06’ekmu ne mocyms 6ymu
00 ’exmom Kapanvbrux Oil. [IKPECcICHO HaMH |

* Cmamms 49 npoexmy MKYX € ananoeom nuniunvoi cmammi 56

HII(D)».

3ro/IoM BUJIY4YEHHS TEPMiHY «pYHHYBAaHHS» HAIITOBXHYJIO JACSIKHX
MIPaBO3HABIIIB HA JYMKY, 10 OyAb-sKi A1l mpoTH rpedi, sika nepedyBae mij

1 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol I), (1977). International
Committee of the Red Cross (ICRC), 1125 UNTS 3, 8 June 1977, Article 56.

2 Official records of the Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Geneva (1974-1977), (1978).
Federal Political Dept Bern, Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Vol. I, p. 2 of the Introduction
of the Draft Additional Protocols to the Geneva Conventions of August 12, 1949, URL.


https://library.icrc.org/library/docs/CD/CD_1977_ACTES_ENG_01.pdf

9UIMOCh KOHTposieM, Ao3BoJieHi MI'TI 1 He mianagaroTh il TEPMiH «HAMmaI) Ta
IiJ] CTelianbHui 3aXUCT, epea0adeHuii crarrero 56.3

Xoua, Ha TEePIIHA MOTIIs, TAKH BUCHOBOK 371a€ThCS JIOTIYHHUM, aJie BiH €
nocmmHauM. OCHOBHA HEMOCTIOBHICTh MOJISATAE Y CIPO0Oax OrIsAaviB HalaTH
TEePMIHY «HAIa Iy 1HIIOTO 3HAYCHHs, HXK HOTO KOHBEHI[iITHE BU3HAYCHHS Y
ctarTi 49. BoHO aHITpOX¥ aBTOMAaTUYHO HE BHKIIIOYAE Jii, 110 BiIOYBAIOTHCS
Ha TEPUTOPIi, KOHTPOJIBbOBaHiH OHi€ 31 cTopin.* J[yist TOro 06 NPaBUILHO
BHU3HAYMTH OCTAaTOYHUH Jliana3oH 3a00pOHU Hamaay Ha rpedii, BapTo
3BEpHYTHCS IO MaTepialliB MiArOTOBYOI pOOOTH HAJl AOTOBOPOM Ta OOCTABHH,
1[0 CYIIPOBOKYBAIM HOro yknageHss.> 1le JoCiIiKeH s MOKe TIPOIIUTH

3 Bothe M., Partsch K. J., Solf W., (1982). Commentary on the Two 1977 Protocols Additional
to the Geneva Conventions of 1949. Martinus Nijhoff Publishers, Pp. xxi, 746, p. 396;
Milanovic M., (2023). The Destruction of the Nova Kakhovka Dam and International
Humanitarian Law: Some Preliminary Thoughts. EJIL:Talk!, URL, Tignino M., Kebebew T.,
Pellaton C., (2023). International Law and Accountability for the Nova Kakhovka Dam
Disaster. Lieber Institute West Point, URL; See also Schmitt M.N., who writes “Article 56
only applies to “attacks,” a term of art in IHL. It would not bar the destruction of a Party’s
own dam, for instance, to flood a potential avenue of attack by the enemy. Use of the term
‘attack’ instead of ‘destruction’ was intended to make this distinction clear-cut.” in Schmitt
M. N., (2022). Attacking Dams - Part II: The 1977 Additional Protocols. Lieber Institute West
Point, URL. However, this citation does not employ the wording “a dam controlled by a
Party,” but explicitly employs the phrase “Party’s own dam.” Indeed, as further emphasized in
the discourse, “depending on how ‘own’ is understood” it could pose a challenge to
prosecuting a potential Article 8(2)(b)(iv) case against Russian actors in Nova Kakhovka case
(Hansen T. O., (2023). Could the Nova Kakhovka Dam Destruction Become the ICC's First
Environmental Crimes Case? Just Security, URL). As our extensive review of, inter alia, the
preparatory works of AP I below establishes, the term ‘own’ should be understood and
interpreted as specifically relating to the rightful title over a territory or object, not just control.
4 Eliav Lieblich [@eliavl], (06.06.2023), X, URL: “There’s nothing that per se precludes acts
by occupants against objects within the territory from being ‘attacks’.”

S Vienna Convention on the Law of Treaties, (1969). United Nations, Treaty Series, vol. 1155,
p- 331, 23 May 1969, Article 32 “Supplementary means of interpretation”:

“Recourse may be had to supplementary means of interpretation, including the preparatory
work of the treaty and the circumstances of its conclusion, in order to confirm the meaning
resulting from the application of article 31, or to determine the meaning when the
interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or

(b) leads to a result which is manifestly absurd or unreasonable.”



https://web.archive.org/web/20240313043655/ejiltalk.org/the-destruction-of-the-nova-kakhovka-dam-and-international-humanitarian-law-some-preliminary-thoughts/
https://web.archive.org/web/20240315141712/https://lieber.westpoint.edu/international-law-accountability-nova-kakhovka-dam-disaster/
https://web.archive.org/web/20240313043655/https://lieber.westpoint.edu/attacking-dams-part-ii-1977-additional-protocols/
https://web.archive.org/web/20240318181156/https://www.justsecurity.org/86862/could-the-nova-kakhovka-dam-destruction-become-the-iccs-first-environmental-crimes-case/
https://web.archive.org/web/20230825121303/https://twitter.com/eliavl/status/1666001554451623936

CBITJIO HA IPUYMHU 3MIHH [TOYATKOBOTO TEKCTY CTATTi 56 Ta HaMipu aBTOPIB
JOKyMeHTa.

J1o mo4aTKoBOTO TEKCTY CTaTTi, miaroroBneHoro MKUX, 6ymno mogano 10
HONpPaBoK Bix 25 nepxas.” B abcomoTHil GiIBIIOCTI MONPABOK A0 CTATTI
30epernacs ppaza «nanaoamu abo pytinyeamuy (nuB. Tabmumro F.1).

Taé6nuus F.1. Nonpaekn, nogari go ctatTi 49 ON(l)

Homep KpaiHa (-u) Yitko HesiBHO Bunyuae

nonpaBeKun 36epirae | 36epirae | «pynHyB
KPYWAHYB | «pyAHYB | aTKU»
aTu»® aTn»®

CDDH/I1II/10 PyMyHist

CDDH/I1II/49 AscTpanis

CDDH/111/59 Benbria, HinepnaHgm

CDDH/Il/65 €runet, €EMeH, Ipak, MoppaHis,
KaTtap, Kyeent, JlisaH, JliBigq,
MaspuTaHia, Mani, Mapokko, OAE,
Cwupis, CynaH, LLsenuapis, Lseuis

CDDH/1Il/74 CPCP

6 Tam camo, Article 32.

"Levie H. S., (1980). Protection of war victims: Protocol 1 to the 1949 Geneva conventions.
Oceana Publications Dobbs Ferry, N.Y. 1979, Vol. 111, pp. 278-281, URL.

8HonpaBI<a YiTKO MOBTOPIOE (hOPMYJTIOBAHHS «HAIaaTH abo pyHHYBaTH».

91'[011pa]31<a HE BIUIMBAE HA YACTHHY OPHUTIHAIBHOIO TEKCTY, 10 MICTUTh CJIOBA «HAMAaTH abo
pyHHYBaTm».


https://web.archive.org/web/20240508160530/https://library.icrc.org/library/docs/BIB/BIB_00054.pdf

CDDH/III/76 €runet, €EMeH, Ipak, MoppaaHis,
KysewnT, JliBaH, JliBia, MaBpuTaHis,
Mapokko, Katap, OAE, Cupis,
CynaH

CDDH/I1II/79 KaHapa

CDDH/11I/202 CLUA

CDDH/III/59/R | Benbrig, HinepnaHau
ev.l

CDDH/IIl/4 B'eTHOM

PyMyHist B3araii 3anporoHyBajia po3LUIMPUTH 3a00pPOHY 32 MEXi IPOCTO
Haraay abo pyiHyBaHHs, BKIFOYMBILIY IO HEl OMIKO/KEHHS 00’ €KTIB, 1110
nepeOyBaroTh i 3axucTom. ! Cepe UX MONpPaBoK Jikiie ABCTpalis BHECTA
KOMILIEKCHY 3MiHY, 5IKa, cepell iHIIoro, nepeadayasa 3a00pOHY BUKIIIOYHO
«Hamaay» Ha 00’ €KTH, [0 OXOPOHSIOTHCSI, BUJTYUYHBIIA TAKUM YAHOM MTOHSTTS
«pyinyBanHsa» 3i crarti.!! OqHaK, MPEICTaBIAIOYH ONPABKY, aBCTPATIHCHKUI

0 evie H. S., (1980). Protection of war victims: Protocol 1 to the 1949 Geneva conventions.
Oceana Publications Dobbs Ferry, N.Y. 1979, Vol. 111, p. 279, Romanian proposal No.
CDDH/11I/10, URL;

1. Redraft paragraph 1 as follows:

“1. Works and installations containing dangerous forces such as dams, dykes and nuclear-
powered electric generating plants shall at all times be protected. It is strictly forbidden to
attack, destroy or damage such works and installations or to make them the object of reprisals
or hostile action.” [emphasis added]. See also Official records of the Diplomatic Conference
on the Reaffirmation and Development of International Humanitarian Law Applicable in
Armed Conflicts, Geneva (1974-1977), (1978). Federal Political Dept Bern, Diplomatic
Conference on the Reaffirmation and Development of International Humanitarian Law
Applicable in Armed Conflicts, Vol. XIV, p. 155, paras. 21-22, URL.

" Levie H. S., (1980). Protection of war victims: Protocol 1 to the 1949 Geneva conventions.
Oceana Publications Dobbs Ferry, N.Y. 1979, Vol. III, Australian proposal No. CDDH/II1/49,
URL.


https://web.archive.org/web/20240508160530/https://library.icrc.org/library/docs/BIB/BIB_00054.pdf
https://web.archive.org/web/20240508160130/https://library.icrc.org/library/docs/CD/CD_1977_ACTES_ENG_14.pdf
https://web.archive.org/web/20240508160530/https://library.icrc.org/library/docs/BIB/BIB_00054.pdf

AeJieraT He 3MIr MOSICHUTH, YOMY BOHU HE BKIIIOYHIIH CIIOBO «PYHHYBAaTH» Y
CBOIO TIPOIO3HIIi0. 2

[Ilo 1o morpaBoK, CIPSIMOBAHUX Ha 30€pPEeKEHHS CJI0BA «PYHHYBATH», TO
0c00JIMBOI YBaru BapTa CriibHa OelbriiChbKO-HiepiiaHAChKa MONPaBKa, gKa
4iTKO 30€epirae NoHATTS «pyiHyBaTHy».' I1i Kpainu, npsaMo 36epiraroun
eJIEMEHT «PYWHYBaTW», 3alIPONOHYBAIIM BIJIYYUTH 3-111]1 3a00pOHHN Hanagy ado
pyHHYBaHHS 00’ €KTIB, 10 OXOPOHIOThCA, i Bucokux Jloroipuux CtopiH y
MeKax ixwix enacnux Teputopiit.'* IpeacTaBisioun o MONPaBKy,
OeNbriiicChKUi Ienerar miAKpeCIuB, 1110 BOHA

«Mae Ha memi 2apaHmyeamu 8 KOHKPeMmHux OpMyao8aHHIX
npaeo Bucokux [ozosipnux Cmopin ynpaeiamu 61acHo0
mepumopieio i pozsueamu ii K nio vac ilHu, max i 6 MUpHUIl yac,
a MaKooic iXHE NPago BUKOPUCMOBYBAMU 8CI C8OI pecypcu OJisl
oboponu [...]»1

BukopucranHs TepMiHy «BJIacHa» SIK y caMiii MOMpaBIli, TaK 1 B MOSICHEHHI 10
Hel migKpecoe i1 3acTocyBaHHA 0 TEPUTOPIN, HAJl IKUMH JiepKaBa 311HCHIOE
cyBepeHiteT. L{e TBepKeHHS 3HaXOAUTh MIATPUMKY B MOAAIIBIINX
KOMEHTapsX 1HIKX Aeneraniid. Hampukinazn, Toai K nesKi mpeacTaBHUKN

2 Tam camo, pp. 282-283, para. 26, URL.

13 Notably since the Commentary highlights that removing the term “destroy” fulfills at least
part of the objective outlined in the Belgian and Dutch proposal: “The deletion of the word
‘destroy’ accomplishes at least part of the object of the Belgian and Netherlands proposals to
reserve the rights of a Party to the conflict in its own territory.” See Bothe M., Partsch K. J.,
Solf W., (1982). Commentary on the Two 1977 Protocols Additional to the Geneva
Conventions of 1949. Martinus Nijhoff Publishers, Pp. xxi, 746, p. 396.

" LevieH. S., (1980). Protection of war victims: Protocol I to the 1949 Geneva conventions.
Oceana Publications Dobbs Ferry, N.Y. 1979, Vol. III, p. 279, Belgian and Dutch proposal No.
CDDH/I1I/59/Rev.1, URL:

Delete paragraph 1 and substitute the following:

“1. Without prejudice to the rights of the High Contracting Parties in their own territories, it is
forbidden to attack or destroy engineering works or installations containing dangerous forces,
such as dams, dykes and nuclear generating stations, when the partial or total destruction of
these objects would endanger the civilian population in the vicinity.”

S Tam camo, p. 283, para. 27, URL.


https://web.archive.org/web/20240508160530/https://library.icrc.org/library/docs/BIB/BIB_00054.pdf
https://web.archive.org/web/20240508160530/https://library.icrc.org/library/docs/BIB/BIB_00054.pdf
https://web.archive.org/web/20240508160530/https://library.icrc.org/library/docs/BIB/BIB_00054.pdf

BUCTYIWIX TpoTH nornipaBku benbrii Ta Hinepnanais, OCKiIbKY BOHU
BiJICTOIOBAJIM HEOOX1AHICTh MMOBHOTO 3aXUCTY IrpeOesih HaBiTh HA BJIACHHUX
teputopisx Bucokux Jlorosipuux Cropin,'® Ti, XT0 miaTprMyBas ne
BUKJIIOYEHHS, CXBAJIWJIMA HOTO 3 By3bKUM TIYMa4eHHSIM, TOOTO yTPUMAIUCS BiJl
MOLIMPEHHs BUKIIIOYSHHS Ha [Iii B MeXaX 1HO3eMHUX (HaIpHUKIIa,
OKYINOBaHUX) TepuTopiii (nuB. Tabmuiro F.2).

Ta6nuusa F.2. BignosigHi nosuuii generaTie wopo nponosuuii benbrii Ta HinepnaHais”

KpaiHa Mo3unuia KomeHTap (HE 060B'A3KOBO)

FOrocnasia | MNpepcTaBHUK KOrocnasii nigTpnMas Ppasn «30co060M 3AXUCTY» Ta
«ifefo, BUC/IOBJIEHY HA MOYATKY «KON KPAiHO NigaaeTbes
r10rpPABKH, NO[AHOI besibriero Ta Hanagy» nigKpPecnoTb, WO
HinepnaHgamum (CDDH/II/69/Rev.]) [...], | BUHATOK MAE NOLUNPIOBATUCS
OCKIJIbKU PYVIHYBAHHS 4AM6 | rpebesib BUKJ/TIOYHO HO OEPXKABU B

[HogI MOXe 6yTu 30CO60M 3aXUCTY, KOJIM | MEXAX IXHIX CyBEPEeHHNX
KpaiHa rnjgaaeTbcs Hanagy» [NigKpecneHo | TepuTtopin sk MeTod npoTugii
Hamu]. L0isM 3 60Ky fepxaBun-
arpecopa.

16 The representative of India “could not support the amendment submitted by Belgium and the
Netherlands (CDDH/III/59/Rev. 1), since it restricted the scope of the article. On the whole, his
delegation was against any amendments involving restrictions or exceptions to the rules set
out in article 49, for if the destruction of dams, dykes and nuclear generating stations were to
be made permissible in certain circumstances, the survival of the civilian population, which
was the subject of article 48, could not be guaranteed”, see Levie H. S., (1980). Protection of
war victims: Protocol 1 to the 1949 Geneva conventions. Oceana Publications Dobbs Ferry,
N.Y. 1979, Vol. I11, p. 285, para. 43, URL. See also the stance of the representative of
Norway, who “could not support the texts proposed in amendments CDDH/I1/49 and
CDDH/1II/59, but advocated adoption of the ICRC text, with the Romanian amendment
(CDDH/I1I/10) and the joint amendment of the Arab countries (CDDH/III/76 and Add.l)” in
Levie H. S., (1980). Protection of war victims. Protocol 1 to the 1949 Geneva conventions.
Oceana Publications Dobbs Ferry, N.Y. 1979, Vol. III, p. 290, para. 16, URL.

17 Official records of the Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Geneva (1974-1977), (1978).
Federal Political Dept Bern, Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Vol. XTIV, p. 159, para. 45; p.
160, para. 47; p. 163, para 11; p. 167, para. 20; URL.


https://web.archive.org/web/20240508160530/https://library.icrc.org/library/docs/BIB/BIB_00054.pdf
https://web.archive.org/web/20240508160530/https://library.icrc.org/library/docs/BIB/BIB_00054.pdf
https://web.archive.org/web/20240508160130/https://library.icrc.org/library/docs/CD/CD_1977_ACTES_ENG_14.pdf

PyMyHia «[lic/19 HQQaHMX MOSICHEHL BIH
[ripeacTaBHuK PyMyHii] MOXe ripuiiHsITv
nepLLy YacTuHY MOMpPaBky, rnogaHoi
benbriero Ta HigeprarHgamm

(CDDH/INl/59/Rev. ).
LLiseuia «PyViHYyBaHHS iX ogHiero 3/ CTOPIH HQ PopMynOBAHHSA «Nepef,
BJIQCHIVI TepUTOPII nepes ob/1im44sm 06/1M44YaAM BTOPrHEHHS
BTOPIrHEHHS BOPOra € iHLLIMM BUMNGLKOM. BOPOra» YiTKO BKO3YE HA Te,
TaKi gii MOXYTb 6y TU YACTUHOO MTOJIITUKM | WO BUHATOK LLOQO HANagy
BUrnasieHoi semsik» [nigKpecneHo Hamu]. a60 pynHYBOHHSA 06'eKTiB, AKi
nepeodyBaAOTb Mif 30XUCTOM,
30CTOCOBYETbHCS BUKJTIOYHO [0
TEPUTOPIN, HA AKi gepxxasa
MO€E 30KOHHE NpPaBO
BIOCHOCTI.
IpaH MpepcTaBHUK Ipany «roroguscs 3

fgeneraviamu besnbrii Ta Apabebkoi
Pecriy6siku €runert, Lo 4/151 CTOPOHU
KOHQJIIKTY € BUMPABLAHUM BXUTTS
3aX04IB [4/15 PYVIHYBAHHS 06 €KTIB HQ
BJIQCHIVI TEPUTOPIP .

Konen 3 mpencTaBHUKIB HE 3rajiaB Mpo J103BLT JepKaBH-OKYyIIaHTa Ha
3HUIIEHHS 1HO3eMHOT0 00’ €KTa, 1110 OXOPOHSIETHCS; TUCKYPC 0OMEXKYBaBCs
CYBEPEHHOIO TePUTOPI€I0 Oy 1b-AKO1 31 CTOPIH KOHDIIKTY.

[Ticna 3aBepuieHHs nedatiB moao cratti 49 i Oyno nmosepHyTO 10 PoGouoi
IpyNHu pa3oM 3 ycima rnojanumu nomnpaskamu. [IpubnusHo uepes Micsib
PoGoua rpymna npezicraBuiia CBOIO IPOMNO3HULiI0 TpeTboMy KOMITETY pa3oM 3i
3BiTOM Npo po6oTy Po6ouoi rpymu Bix gonosinaya.'® Ipomnosuiis
BiZpi3HsIacs Bix opuriHaibHoro Tekcty MKUX, nume 3a00poHOI0 Hamaau Ha
00’€eKTH, 110 NepeOyBatoTh i/l 3aXHCTOM:

"® LevieH. S., (1980). Protection of war victims: Protocol I to the 1949 Geneva conventions.
Oceana Publications Dobbs Ferry, N.Y. 1979, Vol. III, pp. 295-296, URL.


https://web.archive.org/web/20240508160530/https://library.icrc.org/library/docs/BIB/BIB_00054.pdf

«lI. Pobomu abo cnopyou, wo ympumyroms Hebe3neuti cuu, a
came dambu, epebni i amomHi eleKmpoCcmanyii, He NOGUHHI
cmasamu 00 €kmom Hanaody, HABIMb AKWO Yi 00 €Kmu €
BILLCLKOBUMU YIAMU...» [TTIIAKPECTICHO HAMHU .

V 3BiTi, OHAK, HE MOSICHIOETHCS, YOMY 3 IoyaTKkoBoro rekecry MKUX
BUKJIIOUWJIN TEPMiH «pyiHyBaTH».!® BpaxoByro4u BifICyTHICTS MPONO3KIIIN
(oKpiM aBcTpaiiichKOi) 11010 BUITYYECHHS TEPMiHY «pYHHYBaTH» 1 Opak
OOIpyHTYBaHHS Ii€] 3MIHU, HAWOLIBIIT IMOBIPHUM TOSICHEHHSIM € T€, 110
PoGoua rpyna Hamarasnacs 3MiHUTH (pOpPMYJIFOBaHHS CTATTi BIAMOBIAHO 10
apryMeHTallii BUIe3rajanoi nponosuii Big benprii ra Hinepnanmis.?°

OpnHak 3aMiCTh TOTO, 1100 BpaxyBaTH JIOTIKY IIi€i MPOMO3ulLlii, sika abo He
oTpUMaa MATPUMKH 3 OOKY JeprkaB yepe3 oOMexxeHHs chepu Aii 3a00poHH,
a00 HaBiTh, SAKIIO OyJia MiATPUMAaHA, TO JIUIIE B 0OOMeKeHOMY 00cs31 070
YaCTUHHM IIPO CYBEPEHHY TepuTopito, Poboua rpymna Buiinnia 3a Mexi HamipiB
JIeTIeTaTiB, MPOIOHYIOUH JO3BOJIUTH 10 CYTi pyHHYBaTH 00’ €KTH, 110
nepeOyBaroTh i 3aXUCTOM. L{fo Mpomno3uiio MoTeHitHO MoXxHa O0y10 6
3aCTOCYBATH HE3aJICXKHO BiJl TOTO, UM MA€ CTOPOHA, KA 1HIIIIO€ pyHHYBaHHS,
3aKOHHE MIPAaBO BJIACHOCTI Ha 00’ €KT.

Jleneratu, oJlHAK, YiTKO BU3HAYMIIM, IO BUHATOK 13 3a00pOHU HamagaTH ado
pyHHYBaTH 00’ €KTH, III0 OXOPOHSIOTHCS, 0OMEXKYETCS BUKIIIOUHO JiSIMH B
Me)Kax TepPUTOpiH, 10 3aKOHHO HajexkaTh Bucokiit JlorosipHiit CTOpoHI sk
cyBepenHilt nepkasi.?! Ileit BUHATOK He TIOMIMPIOETHCS HA TEPUTOPII, 10

19 See the relevant Report to the Third Committee on the Work of the Working Group,
Committee III, 13 March 1975 (CDDH/III/264; XV, 347) in Levie H. S., (1980). Protection of
war victims: Protocol 1 to the 1949 Geneva conventions. Oceana Publications Dobbs Ferry,
N.Y. 1979, Vol. 111, pp. 293-295, URL.

20 This aligns with the Bothe Commentary’s stance that removing the term “destroy” fulfills at
least part of the objective outlined in the Belgian and Dutch proposal: “The deletion of the
word ‘destroy’ accomplishes at least part of the object of the Belgian and Netherlands
proposals to reserve the rights of a Party to the conflict in its own territory.” in the Bothe M.,
Partsch K. J., Solf W., (1982). Commentary on the Two 1977 Protocols Additional to the
Geneva Conventions of 1949. Martinus Nijhoff Publishers, Pp. xxi, 746, p. 396.

21 See Table F.2.


https://web.archive.org/web/20240508160530/https://library.icrc.org/library/docs/BIB/BIB_00054.pdf

nepeOyBaloTh MiJl iHIUMHI (pOpMaMu KOHTPOIIIO, HAPUKIIA, i PaKTUIHOIO
IOPUCIUKIIEIO OKYyMaLiiHOT a00 KepiBHOT JiepKaBH, Je 3a00poHa HanaaaTtu abo
pyHHYBaTH 00’ €KTH, IO 3aXUIIAI0THCA, 3AIUIIAETHCS YUHHOIO. Byro 6
PO3YMHO TIIyMayUTH OOIPYHTYBaHHS CcTaTTi 56, Oepyun 10 yBaru nei
KOHTEKCT.

I HaBnaku, NPUHHATTS 1HIIOT MO3uLIT puU3Besno 6 10, 37aBasiocs 0,
0e3ri1y30ro TIlyMayeHHs, sKe Majio 6 oOMexeHy abo MOBHY BiICYTHICTh
e(EeKTUBHOCTI B KOHTEKCTI Cy4yacHUX oOcTaBuH. Piy y TiMm, 1110 B HamI yac
rpedii crienianbHo Oy IyIOThCS TAKMM YMHOM, 1100 BUTPUMYBATH HAAMIOTY KH1
yIapy 330BHi, ajie He 3cepeannu.’? KoMIuiekcHUi aHalli3 mokasye, 1o
KaxoBcbka rpedis «6ya cnpoekmogana max, wod umpumamu npakmuyHo
6y 0b-Ky amaxy, AKy MilbKu MOICHA YAGUMU, — 3306Hi»*>, IPOTE Ti
BHYTPILIHA CTPYKTYPa BBAKAETHCS «aXiIIECOBOIO I ATOMO». 2

Taxkum 4rHOM, SKIIO MiAPUB IpediTi 3cepeIuHI BBAKAETHCS JOIMYCTUMUM 1,
MIOTIPH TPATrivHI HACTIAKH, HE MOXKe OyTH KBaJli(hiKOBAaHUM K «HAIaI», TO 1€
MOJIO’KEHHS CTa€ (PaKTUYHO HENIIEBUM, a MOTO CYTh 3BOJUTHCS HaHiBelb. Ha
J0JaTOK Haraj HeoOOB’ A3KOBO MPU3BOAUTS /10 TOBHOTO pyHHYBaHH rpediti 1
MOJIaJIBIIIOT0 MacOBOTO BUTOKY Boau. HemonasHiit Hanax Pocii Ha
JIHinpoBcbKy riapoenektpoctaniito (Juinpol EC) € npukmnanom, skuit
JIEMOHCTPYE, 110 HaBiTh MacoBaHe OomMOapryBaHHs IpediIi HaBPsA YU MOXKe Ti
3pyiHyBaTH.?> SIK JAKOHIYHO IPOKOMEHTYBAB ataky Irop Cupora, JUpeKTOp

= Garasym A., (2023). The Kakhovka HPP was designed to withstand a nuclear attack. There
is no question of its self-destruction. TEXTY, URL; Vkprinpoenepro [@ukrhydroenergo], (),
Telegram, URL.

2 Glanz J. et al., (2023). Why the Evidence Suggests Russia Blew Up the Kakhovka Dam,
(2023), The New York Times, URL.

24 Tam camo; Jus. Takox: Kyrylenko O., (2023). Flooded South: the consequences of blowing
up the Kakhovka dam (in brief). Ukrainska Pravda, URL: “The dam is really built with military
actions in mind — it is a capital structure with a margin of safety. It is very difficult to destroy it
from the outside, it would probably be necessary to use tactical nuclear weapons to do it. But
if there is access to this infrastructure, which is the case with the Russian troops, then it could
be undermined from the inside.”

5 The prosecutor's office reported that eight missiles hit the Dnipro HPP: “Eight missiles hit
the Dnipro HPP, the damage is very significant, although there is no danger to its integrity”.
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https://web.archive.org/web/20240502211729/https://texty.org.ua/fragments/109844/kakhovka-hpp-was-designed-withstand-nuclear-attack-there-no-question-its-self-destruction/
https://web.archive.org/web/20240507090153/https://t.me/ukrhydroenergo/3638
https://web.archive.org/web/20240502210036/https://www.nytimes.com/interactive/2023/06/16/world/europe/ukraine-kakhovka-dam-collapse.html
https://web.archive.org/web/20231206190123/https://www.pravda.com.ua/eng/articles/2023/06/6/7405501/

«Vkprigpoeneproy»: «3azposu npopugy dambu enacnioox obcmpiny nemae» .S
ToMy SIKITIO METOIO € 3armo0iraHHs BUBLTLHEHHIO HEOE3MEUHUX CHJI, 1 SIKIIIO
HaBITh HANIA/IM TiIAAAI0Th ITiJ] KpUMIHAI3AIII0, TOIIbHIIIE
KpUMIiHAJII3yBaTy IOBHE PyHHYBaHHS 00’ €KTa, 110 OXOPOHIETHCS, 3CEPEAUHU
YY 330BHI.

Take TirymaueHHs y3ropKyeThCs 13 3acCTepekeHHsIM MapTeHca, 4aCTHHOIO
3BMYA€BOr0 MDXKHApOIHOTO TipaBa.?’ Sk migkpecnu MixHapoaHuit
KpUMiHAIBHUNA TpuOyHau monao koiumHboi FOrocnasii (MTKIO), xoua
«TPUHLIUIHN TYMaHHOCTI» 1 «<BUMOTH CYCIIJIBHOI CBIIOMOCTI» IIe HE MOXYTh
PO3MIIIATHCA SIK HE3AJIXKHI [Kepeia M>XKHApOIHOTO MPaBa, «uye
3acmepedcents GUMASAE, AK MIHIMYM, NOCUIAMUCS HA Yi NPUHYUNU | GUMO2U
wopas3y, konu nopma MI'TI € neDocmamubo cy8oporo abo Mo4HOW: 8 MAKUX
8unaokax cghepa 3acmocy8ants i Mema HOpMu NOBUHHI GUSHAYAMUCH 3
nocunanuam na [nux]».?® Takum unnom, MTKIO Haronocus Ha HeOOXigHOCTI
TirymaudeHHs nosiokeHb MI'TI y KoHTekcTi 3acTepexenns MapTeHca Tak, moo
3aJIMIIUTH SKOMOTa MEHIIE Micls Uil AUCKPEIIMHUX MOBHOBAXXEHB JIJIS
HaraJy Ha YYaCHUKIB OOHOBHX il 1, KpIM TOTO, MOIIUPUTH 3aXUCT HA

UMBLUIBbHE HaceneHHs .2’

Jlnst 3a6e31meyeH s JOCTaTHBOTO PIBHSI CYBOPOCTI i TOYHOCTI, PIOPUTETHUM Y
3acTepekeHHl MapTeHca Mae OyTH TIIyMaueHHs TEPMIHY «Harajp, sike
nepeadavae MUPLIINA CIEKTP 3aXUCTy HUBUIBHUX 0Ci0 a00 IUBUTFHUX
00’€KTIB.

Yoap no [ninpol EC, 6nexaym y Xapkosi il pyliny68anHs no 6citi Kpaiui. Haubiiva amaxka
Pocii na enepeemuxy Yrpainu, (2024). BBC News Ykpaina, URL.

% Craciox A., (2024). Amaxa na [uinposcoky I'EC: yu MOdICHA 3HUWUMU paKemamu 0amoOy
ma axi modicnusi nacaioku niopugy. Cycminsae | Houan, URL.

2 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1.C.J. Reports 1996,
p. 226, International Court of Justice (ICJ), 8 July 1996, para. 84.

28 prosecutor v. Kupreskic et al. (Judgement), IT-95-16, International Criminal Tribunal for
the former Yugoslavia (ICTY), para. 525, URL.

3 Tam camo, para. 525.
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https://web.archive.org/web/20240404032035/https://www.bbc.com/ukrainian/articles/cerw87jjng9o
https://web.archive.org/web/20240508163225/https://suspilne.media/712108-ataka-na-dniprovsku-ges-ci-mozna-znisiti-raketami-dambu-ta-aki-mozlivi-naslidki-pidrivu/
https://www.icty.org/x/cases/kupreskic/tjug/en/

OnHak HaBITh AKIIO HE MOTOAUTHUCS 3 LIUM BUCHOBKOM 1 IPUETHATHUCS 10
no3uii, BucnonyieHoi B KomeHTapi, 1110 HIllo He MEPEeNIKoHKaE IepKaBi-
OKYTIaHTY 3pyiHYBaTH Ipebiio, sika nepedyBae i KOHTPOJIEM L€l 1ep:KaBu
Ha OKyMOBaHiil Tepuropii, cam KomeHTap BU3Ha€, 110 HABITh y TAKOMY
BUIIAQ/IKY iICHY€E MeBHUI BUHATOK. KOMEHTap MmpsiMo BKa3ye Ha Take:

«Moowcna npunycmumu, wo pyunyeanus CmopoHorw epedni abo
oambu, wjo nepedysac nio ii KOHMpoem, € HaNAOOM Yy pO3YMIiHHI
cmammi 49(1), sKwo 6010 Mae Ha Memi 3amMoneHHsE 0C0008020
CKa0y NPOMUBHUKA, A He NPOCMO CMBOPEHHS NePeuKooU, Wo
3YRUHAE a0 3aMPUMYE nepecy8anus npomusnuka. Taxe
MIYMA4eHHs MAKOHC pe2yniosano 6 Oii CmopoHuU, wo 8010€ HA CEOill
HayionanbHit mepumopii, a makoaic 0ii Oepacasu-oxynanmay.’’

3a (hakTamu 1€l cripaBy, OIHIEIO 3 IiJICH POCIHCHKUX BINCHKOBUX OyIa aTaka
Ha rpe0JIio 3 METOO 3aTOIJIEHHS YKPATHCHKUX BilichbKoBOCTY00BIiB.>! TTpo
11e, 6€3CyMHIBHO, CBIAYUTH ITOYATKOBE TBEPKEHHS POCISIH, 1110 IM BIaJIoCs
CTpaTETi4HO MiJipBaTH HEBEIHKY YaCTUHY IpeOiIi, 100 3aTONMUTH YKPaTHCHKHX
BIICPKOBHX, PO3TAILIOBAHUX HA OCTPOBax y AenbTi [Hinpa. Pociiicbki
BiliCHKOBI Ta MPOMAraHIuCTH paaiiy, mo KaxoBcbka rpe0iast 3aTonumia mo3uilii
YKpaiHCBKOI apMii Ha ocTpoBax.>? JIuiiie micist yCBiOMIIEHHS TIOBHOTO
pyHHYyBaHHs Tpe0iIi Ta MOAATBIINX KaTaCTPO(PIUHUX HACIIAKIB poCiiichka
BJIaJla Ta MEIIMHUKHU Pi3KO 3MIHWJIM CBOIO PUTOPUKY 1 ITOYAJIM 3BUHYBAaYyBaTH
YKpaiHIiB y MOLIKOJKEHHI TpeOi.

30 Bothe M., Partsch K. J., Solf W., (1982). Commentary on the Two 1977 Protocols
Additional to the Geneva Conventions of 1949. Martinus Nijhoff Publishers, Pp. xxi, 746, p.
396.

31 Koo63ap 10., (2023). Ilponacanoa P® 3annymanacs y ceoiti bpexni npo Kaxoscvky I'EC -
orcypuanicm. UNIAN.ua, URL.

32 @jurnko, (06.06.2023), Telegram, URL. Also, on 9 June, the Security Service of Ukraine
released what they said was an intercepted call between two Russian officers admitting
responsibility for the destruction. In the call, the alleged officers say that the explosion was
supposed to “scare” people but “(they did) more than what they planned for.” — Brown S.,
(2023). Intercepted Phone Call Proves Russia Blew Up Dam in Botched Operation, SBU
Claims. Kyiv Post, URL.
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https://web.archive.org/web/20230621040733/https://www.unian.ua/russianworld/propaganda-rf-zaplutalasya-u-svojiy-brehni-pro-kahovsku-ges-zhurnalist-12283539.html
https://web.archive.org/web/20231010091019/https://t.me/jurnko/7938
https://web.archive.org/web/20240428130429/https://www.kyivpost.com/post/18074

Taxum unHOM, Hamas i pylHyBaHHS 1HO3eMHOI rpe0Jii, HaBITh SKIIO BOHA
nepeOyBae IiJ] KOHTPOJIEM JIepP’KaBU-OKYIIaHTa, MiNaa€ i 3a00poHy
HamaJiB Ha 00’ €KTH, 10 MepeOyBaroTh Iif] 3aXUCTOM, SIK LIe TTepe10aueHo
crarrero 56 Konsenuii.

F.2 Po3rnap noHATTA «Hanap» y npakrtuui MKC

Sk Bunaerbes, MKC TnymMadunTh TepMiH «Hamam i3 BIAaCHUMHU HIOAHCAMH,
xoua it Ha ocHoBl MI'TL. BuainsioTs TpH pi3Hi HiAXOH: OUH, 3aCTOCOBAHHH
Cynosoto nanatoto VIII y cnpasi Ane-Maxni (a), iHIIUH, TiATpUMaHUR
Cynosoto nanatoro VI i 1BoMa cyansMu AnessmiifHol najgatu y crpasi
Hraranau (b.1), 1 ocTaHHil, TIATPUMAHUN TphOMA CYIIIMU ATIENAIHHOT
naynaty y crpasi Hraranau (b.ii).

a. KoHuyenuia «<Hanagy» y cnpasi Anb-Maxpai

VY 2016 porii MKC Bu3zHaB Anb-Max /i BUHHUM Y CKOEHHI «HAMaay» Ha
peniriiiHi Ta icropuyHi 00’ €kTH 3a crartero 8(2)(e)(iv) Pumcrkoro craryty. Y
pimenni Cy10BOi aiaTtu po3’sCHIOETHCS, 10 «KEPIBHUIITBO HAIIAIOM
MOLIMPIOETHCS HA Oy 1b-5IKi aKTH HACHJIBCTBA MPOTH 00’ €KTIB, 110
nepeOyBaroTh i 3aXUCTOM, TOOTO HEMAE «Pi3HUYL 8 Momy, yu Oy1o ye
301liCHeHO nio yac 8edents 601o6uUx Oill, YU NiC/is MO20, K 00 €KM nepetiuios
nio konmpons 036poctoi 2pynu».>*> Takum unnom, MKC He cTaB BumaraTtu
JOBOJIUTH 3B’ SI30K TIEBHUX aKTiB HACUIBCTBA 3 (JaKTUIHUM BEJICHHSM OOHOBUX
i, 30epirmu npyu HboMy 3arajbHy BUMOTY ILOJIO 3B 3Ky LUX AiH 3i
30pOitHUM KOH(IIIKTOM SIK TAaKUM.

Onnak cyii OOrpyHTYBAIM TaKUH BIIMIHHHMNA MiAX11 OCOOIUBUM CTAaTyCOM
pemNirifHuX, KyJIbTypHHUX, ICTOPUYHUX Ta MOAIOHMX 00’ €KTiB, siki MI'TI
3axMILAE BiJl 3I0UYMHIB, CKOEHHX SIK i/ 4ac, TaK 1 I03a MexkaMu 0oioBux miif.>*
[Tanara 3a3HaummIa, 10 OCOOM 3aXMINAIOTHCS OaraTbMa OKPEMUMU

33 Prosecutor v. Ahmad Al F aqi Al Mahdi (Judgment and Sentence), ICC-01/12-01/15,
International Criminal Court, 27 September 2016, para 15, URL.
3 Tam camo.
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https://www.icc-cpi.int/sites/default/files/CourtRecords/CR2016_07244.PDF

MIOJIOKEHHSAMH, SIKi 3aCTOCOBYIOTHCA il yac O0HOBHX il a00 Mmicist TOro, K
030po€Ha rpyrna BCTAHOBUIIA KOHTPOJIb HAJI IEBHOIO TepuTOpiero. BogHouac
BOHA IIIKOJIY€, IO KYJIBTYPHI 00’ €KTH OTPUMYIOTh 3aXUCT JIMIIE 32 CTATTEI0
8(2)(e)(iv) (abo 8(2)(b)(ix)), 6e3 po3MeKyBaHHS MIX HammaaMu Iija 4yac abo
micnst Boennux i3 e Moske cBigunty mpo Te, mo MKC mnommpus take
IIMPOKE TIIyMAaueHHsI «HAIay» JHIIE Ha KyJIbTYpHI 00’ €KTH Ta MEIUYHI1
3aKJIa]Iy.

SIKIIo ciigyBaTH MiAXOMy, IKHH BUKOPUCTOBYBABCA y cipaBi Anb-Maxi,
MO>KJIMBO, 0yJ10 O JOUIIBHO MOMKUPHUTH HOTo Ha iHII 00’ €KTH, 1110
nepeOyBaroTh i OCOOTMBUM 3aXHCTOM, TakKi K rpebJi Ta iHII 00’ €KTH YU
CTIIOPYAH, 3 OTJIAY Ha XapaKTep TaKoro 3axucTy. Bumaerscs, mo ogHieo 3
TOJIOBHUX NPUYHH OCOOJIMBOIO 3aXUCTY KYJIbTYpPHUX 00’ €KTIB 1 MEIUYHUX
3aKJIaJIiB € CEpHO3HICTh HACTIAKIB HAMA/IB HA HUX.

[Tpeam6ymna ["aazpkoi koHBeHLIT 1954 poky 4iTKO BKa3zye Ha CEPHO3HICTh
3aBIaHMUX 30UTKIB: «[[IK0Oa KynbmypHum YinHOCMAM, WO Haxexcams 0yO0b-
SAKOMY HAPOOY, 03HAYAE WKOOY KYIbMYPHIll CNAOWUHI 6Cb020 Ttoocmaay. Le
TaKO OyJIO MiATBEP/PKEHO B PIlICHHIX MIXKHAPOIHOTO TPUOYHAITY 11010
xomumuboi FOrocnasii (MTKIO) y cnpasax Hoxuua i Cmpyeapa B yacTusi
HamaJiB Ha KyJIbTypHY CHAAUMHY: « OCKiIbKU HANAO HA YUBIIbHI CNOPYOU €
Cepuo3HUM NOPYUEHHAM MIHCHAPOOHO20 2YMAHIMApPHO20 Npasa, uje Oiibiu
Cepuo3HUM 3N0YUHOM € HANAO HA 00 €Kkm, wjo nepedysac nio 0cooaUBOI0
oxoponotoy.>° TlonibHa J0TiKa 3aXUCTy MOCTPAKIAIUX 1 XBOPUX
IPOCTEKYETHCSA 1 B YUCICHHUX IHCTPYMEHTAX 3aXMCTy MEINYHUX YCTAHOB.

3 Tam camo.

3 prosecutor v. Miodrag Jokic (Sentencing Judgement), 1T-01-42/1-S, International Criminal
Tribunal for the former Yugoslavia (ICTY), 18 March 2004, paras. 45 and 53, URL,;
Prosecutor v. Pavle Strugar (Trial Judgment), IT-01-42-T, International Criminal Tribunal for
the former Yugoslavia (ICTY), 31 January 2005, para 232, URL.

37 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in
Armed Forces in the Field (First Geneva Convention), (1949). International Committee of the
Red Cross (ICRC), 75 UNTS 31, 12 August 1949, Articles 19-23, URL; Geneva Convention
for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members of Armed

14


https://www.icty.org/x/cases/miodrag_jokic/tjug/en/jok-sj040318e.pdf
https://www.icty.org/x/cases/strugar/tjug/en/str-tj050131e.pdf
https://web.archive.org/web/20240305004907/https://www.refworld.org/legal/agreements/icrc/1949/en/18884

CBo€to "eproto, mpecTaBiIstoY HuHIIIHIO cTarTio 56 [I1(1), mpeacraBHuk
Mixnapoanoro Komitery UepBonoro Xpecra (MKUX) 3a3Hauus, 1110
IUBLIBHI OyAIBII Ta cOPYIH (30KpemMa, rpediii) mMoTpeOyIOTh CrieialbHUX
3ax0/1iB 3aXUCTY, OCKITHKHU Haral Ha HUX MOK€ TIPU3BECTH 10
karactpo(iunux Hacmiakis.>® Ha nomaTok icTopis po3poOKH IpOEKTY
MIKPECITIOE, 1110 METOI0 3a00pOHH Haraay Ha OyIiBIi Ta Ciopyau OyB 3aXUCT
IIUBUIBHOTO HACEJIEHHS BiJl KaTacTpo(iyHUX HACTIKIB pyHHYBaHHS a00

MOIIKOKEHHS 00’ €KTIB, 110 YTPUMYIOTh HeOe3MeuHi cuiu.>’
b

AHAJOTIYHO /10 KYJBTYPHUX 00’ €KTIB, MOJKHA CTBEPIXKYBATH, 10 00’ €KTH, SIKi
MO>KYTb 3aBJJaTH HaIMIPHOT IIKOIX HABKOJIHUIIIHEOMY CEPEIOBHILY, TAKOXK
IMOBMHHI 3aXHUIIATUCA BII HalaIiB — SIK I 9ac, Tak 1 miciIs aKTUBHUX
6oitoBux niit. Hacnigku pyiiHyBaHHS JOBKIUUIS € TOBTOTPUBAIMMU Ta
MaciTabHUMHU, 10 TPUXOBAHO CTBOPIOE HETATUBHUIA BIUIMB SIK Ha O1IBIIICTD
KMBHX OpPraHi3MiB y pPeTioHi, TaK 1 Ha JIIOEH, sIKi POKUBAIN Ha LIl TEPUTOPIi
Ta aKTMBHO B3AEMOJISUTH 3 IPUPOI0I0. TaKuM YMHOM, 3TiTHO 3 JIOTIKOIO,
NPUKRHATOIO B crIpaBi A1b-Maxoi, 3araibHOTO 3B 3Ky 31 30pOiHUM
KOH(JIIIKTOM OyJ10 6 JOCTaTHBO JUISL TOTO, 1100 pyiHYyBaHHS rpediii MOXKHA
Oyno kBami(hikyBaTH SK Haraa — BUMOTa, sika, 0€3CyMHIBHO, IPUCYTHS Y
BUMA/IKy 3 KaXOBCHKUM BOJOCXOBUILEM.

Xoua iHTeprpeTalis, sKiii HagaeThCcs epeBara y cnpani Arb-Maxoi, He €
3arajJbHOBU3HAHO0,* i He 3arMOII0IYKCE B 1T 00IPYHTOBAHICTh, Y KOHTEKCTI

Forces at Sea (Second Geneva Convention), (1949). International Committee of the Red Cross
(ICRC), 75 UNTS 85, 12 August 1949, Articles 22, 23, 34, 35, URL; Geneva Convention
Relative to the Protection of Civilian Persons in Time of War (Fourth Geneva Convention),
(1949). International Committee of the Red Cross (ICRC), 75 UNTS 287, 12 August 1949,
Articles 14, 18, 19, URL; etc.

38 Official records of the Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Geneva (1974-1977), (1978).
Federal Political Dept Bern, Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Vol. XIV, CDDH/III/SR.18,
p. 154, para. 16, URL.

3 Tam camo, page 155, para 26, URL.

40 Schabas W., (2017). Al Mahdi Has Been Convicted of a Crime He Did Not Commit. 49 Case
W.Res. J. Int'1 L. 75, URL.
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https://web.archive.org/web/20240304014247/https://www.refworld.org/legal/agreements/icrc/1949/en/19862
https://web.archive.org/web/20240421163623/https://www.refworld.org/legal/agreements/icrc/1949/en/32227
https://web.archive.org/web/20240508160130/https://library.icrc.org/library/docs/CD/CD_1977_ACTES_ENG_14.pdf
https://web.archive.org/web/20240508160130/https://library.icrc.org/library/docs/CD/CD_1977_ACTES_ENG_14.pdf
https://scholarlycommons.law.case.edu/cgi/viewcontent.cgi?article=2501&context=jil

HAIIIOTO 3BITY MM MPUITYCTUMO, 1110 Ko MKC norpumyBaTHMETHCS
aHAJIOTIYHOTO MiAX0xy B crpaBi KaxoBChKOTO BOJOCXOBUINA, TO pyHHYBaHHS
rpebmi nificHo Oyzae kBamidikyBarucs sk Harmaj. Kpim Toro, nmonanpiia
npaxktuka MKC, xo4a i Bii3zHa9aeThCs HEMOCIinOBHICTIO,*! imocTpye
MOTEHIIIHY MOXKJIUBICTD IPUUHATTS TAKOTO KOJIEKTUBHOTO Ta YHi()iKOBAaHOTO
HIMPOKOTO MiIXOTY 10 TAYMadeHHs TEPMiHY «Hamaa» 010 BCiX BOEHHUX
3JI0YMHIB, TTOB’A3aHUX 3 aTaKaMH, NEPEeTiueHNX Yy CTaTTi 8, He pobOsIUn
BUHATKIB JIJI1 KOHKPETHHUX TOJIOKEHB, SIK 1Ie i OyJo y cripaBi Ab-Maxoi.

b. Y cnpasi HTtaraHgm HOQOHO NepeBary KoHUenuii «xHanagy»

V¥ 2019 poui Cynosa nanata VI BuHecna 00BUHYBalIbHHIM BUPOK Bocko
Hraranni 3a BO€HHI 3I0YMHU Ta 3JI0YHHH MTPOTH JIFOASHOCTI, CKOEHI Ti/T Yac
koH(uikTy B Jlemokpatuuniii Pecriy6uini Konro y 2002-2003 pokax.*? V
2021 poui AnensiiifHa najxara OUTBIIICTIO TOJOCIB MiATBEPAAIA
00BMHYBaIbHUI BUpOK Hraranni.** Oguak Cymosa nanara npuiiHsia
BUIIPABIyBaJbHUI BUPOK, a ATIeNIALIHHA MajaTa 3aJIMIIIIa B CUIII PIlICHHS
npo BUINpaBaaHHs Hraranay 3a 1BOMa MyHKTaMU OOBHHYBau€HHS Y BOEHHHX
3J104MHaX, nepeadauenux crarrero 8(2)(e)(iv) Pumcrkoro craryry.* s
CTaTTs nependavae BiANOBITAIBHICTD 38 «HABMUCHI HANAOU HA PeNi2iliHi
Cnopyou, ... MeOUYHi 3aK1aou ma Micys, oe 30Uuparomvcsi X6opi i NOPAHEHI.

3BuHyBaueHHs 3a cT. 8(2)(e)(iv) cTocyBanucs IHIUACHTY, KO He3a0apom
miciis 601B 3a HacesIeHi MyHKTU cuii Hraranau po3rpadyBain MeauyHe
o0JaiHaHHA 3 JIIKapHi Ta «o0rawmyseanu 6a3y 6cepeOuHi YyepKeu, GUIamanu
06epi yepksu, suHecau Me0O.li, BUPUIU OKONU HABKOIO YEPKEU | pO3senu
6cepeouni 6020mnb, wob npuzomyeamu cobi ixcy».*> Cynosa nagara
BurpaBaana Hraranay 3a My 3BUHYBAYCHHSIMH BiITTOBITHO JIO CTAaTTi

“1 Clancy P., (2021). Ntaganda and the ‘Conduct of Hostilities Crimes’. EJIL: Talk!, URL.

42 The Prosecutor v. Bosco Ntaganda, 1CC-01/04-02/06, International Criminal Court, URL.
43 Ntaganda case: ICC Appeals Chamber confirms conviction and sentencing decisions,
(2021). International Criminal Court, Press release, 30 March, 2021, URL.

4 Prosecutor v. Bosco Ntaganda (Trial Judgement), International Criminal Court, ICC-01/04-
02/06, 8 July 2019, paras. 1142-1143, URL.

* Tam camo, para. 1138, URL.
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https://web.archive.org/web/20240327080921/https://www.ejiltalk.org/ntaganda-and-the-conduct-of-hostilities-crimes/
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8(2)(e)(iv) Pumcrpkoro craTyTy y 3B 43Ky 3 BIJICYTHICTIO «HAmaay» B JisX
nigcyauoro (i).%6 Xoua cynui AnensuiiiHoi manaTu He CKaCyBalM 1i BUCHOBKH,
OUTBIIICTH CYAJIiB, CXOXKE, BiIaBaIM MepeBary iHIIOMY MiTXO0Iy 10
TIyMaueHHs TepMiHy «Hama (ii).

b.i. [lonamms «nanaoy, excume Cyodogor naramor VI

CynoBa nmanara 3acTocyBaja BU3HAUCHHS TEPMiHY «Hamaa» y 3HaUY€HHI CTaTTi
49 NII(1), a came: «akmu Hacuibcmea npomu CynpoOmuSHUKA K y Hanaoi, max
i 6 06oponiy.*’ Ha Binminy Bix nosuiii y cnpasi Anb-Maxai, Cy miarpuMas
«OOMEKEeHUI» MiIX11 0 TIIyMadeHHs TEPMIHY «HAIa Iy M010 00’ €KTiB, K1
nepeOyBaroTh MiJl 0COOIMBHUM 3aXHCTOM, TOOTO KYJIbTYPHUX 00’ €KTIB 1
MeanuHux 3aknaiB.*® Cy BUSHAUMB, 10 «AK [ 60CHHULL 3104UH HANAOY HA
YUBITILHUX OCI0, 3104UH HANAOY HA 00 €Kmu, wo nepedy8arms nio 3axXUCMoM,
Hanexlcums 00 Kamezopii 3104UHI8, Wo GUUHAIOMbCA Ni0 4ac GakmuiHo20
sedenns 6ocnnux Oiuy.** TakuM YMHOM, MApOIEPCTBO MEANYHOTO MaiiHa 3
JiKapHi He 0YyJI0 «aKTOM HAaCHJIbCTBA MPOTH CYIPOTUBHUKAY, A TIOAI] B LIEPKBi
He BiOyBasucs mig yac (PakKTUYHOTO BECHHS BOEHHUX IiH, OCKUIbKYA BOHU

CTaJIMCS TICIIS 3aXOIUICHHS rmoceeHHs.>”

VY Bunazaxy 3 migpuBom rpedii B Hosiit KaxoBiii HaBiTh By3bKe TIyMadeHHS
TEpMiHY «Hamajy, marpumade CyaoBoro naiaror VI, Oyno Ou npHiHATHUM.

[To-neprue, rpe6ist B Hogiit KaxoBui moctiifHO nepeOyBana B 30HI aKTUBHUX
6oiioBUX [iil K 00’ €KT, 110 3’€IHY€ aBa Oeperu JlHinpa, miIKOHTPOJIbHI

4 Tam camo, paras. 1142-1143, URL.

4 Tam camo, paras. 916 and 1136, URL.

8 prosecutor v. Ahmad Al F. aqi Al Mahdi (Judgment and Sentence), ICC-01/12-01/15,
International Criminal Court, 27 September 2016, para 15, URL; Prosecutor v. Bosco
Ntaganda (Trial Judgement), International Criminal Court, ICC-01/04-02/06, 8 July 2019,
para. 1136, URL.

9 prosecutor v. Bosco Ntaganda (Trial Judgement), International Criminal Court, ICC-01/04-
02/06, 8 July 2019, para. 1136, URL.

%0 Tam camo, paras. 1142-1143, URL.
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pizauM croponam KoHdutikTy.’! V cnipasi Hraranau 3a Cynosoi nanaru VI
KITFOUYOBUM (PAKTOPOM CTaJO T, IO MO/l B LIEPKBI «8i00OyaUCA Uepe3 OesiKull
yac nicaa Hanaoyy, TO0To OyB MEBHUHN MEPi0J, MPOTATOM SIKOT'O OCEIECHHS
OyJ10 3aXOIJICHO, a 3T0JJOM IPOCTO KOHTPOJIIOBAJIOCH CTOPOHOIO, 1110
aTakyBaia. Y BUMNaAKY 3 KaxOBKOIO CTOpOHM MOCTIHO BOIOBAJIM OHA 3
OJTHOIO Ha MEXI1 CBOIX MOKJIMBOCTEH, OCKIJIBKH JIiHIS pO3MEKyBaHHS Ha
MOMEHT TIO/Iili MPOXOIMIIA TI0 Pivlli, Ha AKil Oyna posramosana rpe6is.>? Jlo
TOT0 ) OCHOBHOIO LIIJUTIO MiIPUBY OyB PErioH HIXKYE 32 TEUi€r0, MOOIHU3Y
micta XepcoH, ae 60ioBi aii Mixk cTopoHamu Oyiu 11e GibIl iIHTEHCUBHUMU. >
Takum 9MHOM, HaBITh SKIIO «BEJECHHS BOCHHUX Jii1» BU3HAYCHO 5K (haKTOP
TSl BU3HAYCHHSI Hamajy, TO B I[bOMY BHIIQJIKy Taka yMOBa JIOTPHMaHa.

[To-apyre, moxii, o BiAOYBaIOTHCS HA TEPUTOPIi, KOHTPOIHOBAHIHM O/IHIEIO 31
CTOPiH KOH(IIIKTY, ajie IpU IIbOMY 3a4ilaioTh CyIPOTUBHUKA, MiMAaaI0Th 1]
BU3HAYEHHs «Hanaxy» (po3ain 4.2.1 mporo 3Bity). Bapro 3a3HauunTy, 1o
pyHHyBaHHs Tpe0ii B HaIIiK cuTyanii OyJ0 aKToOM, CIIPSIMOBAaHUM HacamIiepe.
IPOTH CYNPOTUBHUKA, TOJII SIK TOrpaOdyBaHHS MEAMYHOTO 3aKJIay Majo iHIIY
Mmety. KaxoBcbka rpebiist Oyna cTpaTerivHuM 00’ €KTOM JUIsi EHEPTeTUYHOI Ta
CLIBCHKOTOCTIOIAPCHKOT Taly3ei, OCKIJIbKM CTBOPIOBAJIa BEJTMKE BOJOCXOBUIIE

51 Obcmpinu Bepucnasa ma Xepconua, uepeosa asiaamaxa Kizomuca. 451 denw gitinu, (2023).
Cycninere Xepcon, URL; Apmis P® obcmpinana Bepucnas na Xepconwuni: y pationi 3HUKIO
csimno, (2023). Espreso.tv, URL; Boponmosa O., (2023). Buoui ¢ Hosiu Kaxosyi cmagcs 6iii:
6 okynanmis nepenonox (8ioeo). TTTABKOM, URL; IN'onosuak X., (2023). «I1o0ioni 0ii €
yacmuHo 0eoKynayiiy: obapada npoxomenmyeana cmpinanuny ¢ Hosiu Kaxosyi. TCH, URL;
Moxkitsik A., (2023). Ha Xepconwuni pociiicoka agiayis edapuna no ceny Jlvsose. CycrinpHe
Menia, URL; O6cmpinu Xepcona ma 3miiexu, supoku konraboparnmam. 458 Oens 6itiHu,
(2023). Cycninsae Menia, URL.

%2 Tam camo; Eliav Lieblich [@eliavl], (06.06.2023), X, URL: “There's nothing that per se
precludes acts by occupants against objects within the territory from being "attacks". The key
question to me is whether there are active hostilities in the territory. If so, the "attack"
paradigm applies [...] To me it's clear that there *are™ hostilities in the region, there's a nexus
between this act and these hostilities, and therefore this would be an attack.”

53 Jlucorop L., (2023). Pocisnu eounu y Xepconi 13 nooeii (onosneno) (pomo). LB.ua, URL;
Pomina O., (2023). Pocisnu odcmpinsiu ocmposu i aiguil bepee /[ninpa nooausy Xepcoua.
VYxpainceka npasaa, URL; Biticoka P® 3no8y amaxyeanu Xepcon, € nopaneni — OBA, (2023).
Pagio CobOona, URL; I'enuumab nogioomus npo 25 60108ux 3imKHeHb HA YOMUPLOX
Hanpsamkax Ha cxo0i Ykpainu, (2023). Pagio CBoboaa, URL.
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https://web.archive.org/web/20230825121303/https://twitter.com/eliavl/status/1666001554451623936
https://web.archive.org/web/20230516093810/https://lb.ua/society/2023/05/03/553906_rosiyani_vbili_hersoni_13_lyudey.html
https://web.archive.org/web/20230515094030/https://www.pravda.com.ua/news/2023/05/2/7400257/
https://web.archive.org/web/20230702124830/https://www.radiosvoboda.org/a/news-kherson-obstril-viyna/32478313.html
https://web.archive.org/web/20230526041219/https://www.radiosvoboda.org/a/news-henshtab-viyna/32416017.html

1 cTpuMyBasa Teuito piuku. PyiiHyBaHHS Takoro 00’ €KTa CIpHUUHSIE
BUBUIbHEHHS 3HAYHOI KITBKOCTI BOJIU, SIKA 3aTOTLIIOE MTO3UIIiT BOPOKUX BIHCHK,
YCKJIQIHIOIOYH iXHE MPOCYBAHHS Ta JIOTICTUKY. BogHOUAC HABITH SKIIO aKT
HACWJIBCTBA CIIPSIMOBAHMIA IPOTHU CYIIPOTUBHUKA, I1€ TIO CYTi HE BUMIPABIOBYE
foro BilicbKOBY HEOOXiAHICTh. OTXKeE, MIPUB TAKOTO 00’ €KTa CIIiJ
Kiacu(iKyBaTH sIK Haras.

b.ii. [lonamms «Hanaoy, wjo GUKOPUCMOBYEMbCS CYO0aMU Anensyilinol
nanamu

OcnoBna no3utis Odicy npokypopa B anemnsiii nosusrana B Tomy, o Cymosa
nanara VI HenpaBuIbHO TIIyMadmiia TOHATTS «Hamamy y crartsax 8(2)(e)(i) ta
(iv) Pumcpkoro craryty.>* O6BMHYBaYE€HHS CTBEPKYBAJIO, IO YEPE3
0COOIMBHIA 3aXHIEHUNA CTATyC KyJIbTypHUX 00’ €KTIB 1 MEIUYHUX 3aKJIaIIB
«Hamay y crarti 8(2)(e)(iv) Mae «ocoOIMBe 3HAYCHHS», TOOTO HE
0OMEKYETBCS BEIEHHAM BOCHHUX iif.>

binbmricTs uneniB AnensiiiHoi manaTu miarpumana pimeHas CynoBoi majgaTu
V1, a cymus [6anbec Kappanca BucinoBuia okpemy aymky.>¢ Cynust Moppicon
1 cyansa Xo(hMaHCKI BU3HAUWIIH, 1110 TEPMIH «HANaa», SKU BUKOPUCTOBY€ETHCS
B ctaTTi 8(2)(e)(iv) CraryTy, CTOCy€eThCs «O0MOBHX Al 1 IO pillICHHS
CynoBoi manaT He B)XMBATH aJbTEPHATHBHE BU3HAUCHHS TEPMIHY «HAIa»
Oyso npaBwibHUM.>’ Baxkingo 3aznaunth, o MKUX y cBoeMy KOMEHTapi 110
crarti 49 MIIII Bu3Havae, mo «mepmin "nanao” oznauac "60otiosi 0ii"».>®
MTKIO takox miarBepauB 1e y cupasi Cmpyeaps, e BKa3as, 0 el TepMiH

%4 Prosecutor v. Bosco Ntaganda (Prosecution Appeal Brief), International Criminal Court,
ICC-01/04-02/06, 7 October 2019, paras. 15, 16, URL.

%5 Tam camo, para. 9, URL.

%6 prosecutor v. Bosco Ntaganda (Judgment on the appeals of Mr Bosco Ntaganda and the
Prosecutor against the decision of Trial Chamber VI of 8 July 2019 entitled ‘Judgment’),
International Criminal Court, ICC-01/04-02/06 A A2, 30 March 2021, para. 1163, URL.

5 Tam camo, para. 1164, URL.

%8 Sandoz Y., Swinarski C., Zimmermann B. (eds). Commentary on the Additional Protocols
of 8 June 1977 to the Geneva Conventions of 12 August 1949", (1986). International
Committee of the Red Cross, para. 1880, URL.
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https://web.archive.org/web/20230926050334/https://ihl-databases.icrc.org/en/ihl-treaties/api-1977/article-49/commentary/1987

«O3HAYAE 3ACMOCYBANHS 30POUHOT CUIU OJ11 NPOBEOeHHs BOEHHOI onepayii Ha
nouamky abo 6 xo0i 36poiino2o Konprikm».>°

Cynna Jlyc nens Kapmen 16anbec Kappanca y cBoilt okpemiii gymiti
HiATpUMaa MO3UIII0 MPOKYPOPIB 1 3a3HAaYMIIA, IO TEPMIH «HAMa y CTaTTi
8(2)(e)(iv) cmia TIyMayuTH y 3BUYAifHOMY 3HAYCHHI, @ HE B MEXaX
kiacuyHoro TiaymadeHnss MITL® Take TpakTyBaHHS TaKOXK BU3HAYAE, IO
«HANAO BKIIOYAE NIO20MOBKY, NPO8edenHsl 601o8ux Oill i be3nocepeoni
HACAIOKU NICsL HUX, 30Kpema, 3104UnHI 0ii, @4uHeHi nio wac onepayii i3
3auuCmKu mepumopitl, Wo npoeoodsmvcs nicas 6otosux Oitx».*! Onna 3
TOJIOBHUX 1€, BUKJIAJICHUX cyanero [6anbec, mosirae B ToMy, o0 YHUKHYTH
7a31BOK JUIst 0€3KapHOCTI MPH BY3bKOMY TJIyMAayeHHI TEPMiHY «HAIamy.

Cynnsa Conome banynri bocca y cBoiit okpemiit cyZ0Biii OIiHIT MOTOaUIacs 3
€10 17Ie€T0 1 3asIBUIIA, IO «Anensayitina naiama noguHHa Oymu 00epedlcHoIo 8
maymadenni Cmamymy, woo He OONYCMUmMu CMeoPeHHs NPO2AIUH O
beskaprocmi».®? BoHa migkpecinia CKIagHicTh PO3MEKYBAHHS 4aCOBOTO
HPOMDKKY MiX IEPIIMM HanajaoM i cymyTHimu aismu.% TTigcraBoro mis
HiATPUMKH 3arajibHOi MO3MIIii B pilieHH] cTano Te, mo cynas bamynri bocca
BBaKaja MpaBWIbHOIO KBamidikariero 8(2)(e)(xii) (ToO6To 3HUIIEHHS 200
3aXOIUIEHHs MaiiHa CyIpOTUBHUKA), a He 8(2)(e)(iv).%

CBoeto yeproto cyaas Ynm E6oe-Ocy ki Takok MiATPUMAB MO3HIIIO PO
CKJIQJIHICTh PO3MEKyBaHHS B 4aci JisTHb, BAMHEHUX ITiJ] 9aC BOEHHUX JIii, 1

%9 Prosecutor v. Strugar (Trial Judgment), 1T-01-41-T, International Criminal Tribunal for the
former Yugoslavia (ICTY), 31 January 2005, para. 282, URL.

€ prosecutor v. Bosco Ntaganda (Judgment on the appeals of Mr Bosco Ntaganda and the
Prosecutor against the decision of Trial Chamber VI of 8 July 2019 entitled ‘Judgment’),
International Criminal Court, ICC-01/04-02/06 A A2, 30 March 2021, para. 1166, URL.

1 Tam camo, para. 1168, URL.

62 prosecutor v. Bosco Ntaganda (Judgment on the appeals), ICC-01/04-02/06-2666-Anx4,
Separate opinion of Judge Solomy Balungi Bossa on the Prosecutor’s appeal, para. 16, URL.
83 Tam camo, para. 9, URL

4 Tam camo, para. 15, URL
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THX, IO BinOyBaroThes micas Hux.% Kpim Toro, Bin migkpeciaus
KOHIIETITYaJIbHY B3a€MOIIOB SI3aHICTh LIUX JBOX BHUJIB JiSHb 1 3aBUB, 1110
«HepeanbHO 3acmoco8ys8amu po30iIbHUL Ni0XI0 00 OYIHKU 80EHHOT
onepayii».®® Ha niaTBepKeHHs 1€l TyMKH BiH IPOLMTYBAB CIIPABY
Kynapaua, B axiit MTKIO 3a3Ha4uB, 1110 «3aKOHU GIlIHU YACMO MOICYMb
ROWUPIOBAMUCS HA Oii, SIKI XO4 | He GUUHAIOMbCS HA meampi 60€HHUX Oill, ane
cymmeso noe ‘azami 3 num».®” Bid He miATpUMaB MO3MILIO TPOKypopa 3 Tiel x
npUYUEY, o i cyans banynri Bocca.%®

Xoua pilIeHHsM OUIBIIOCTI CY /1B HE OyJI0 MIATPUMAHO PO3IMIKUPEHHS TEPMiHY
«Hamaay» y i KOHKPETHiH cIipaBi, TPO€E Cy B 3aiHAIM MO3UIIII0, KA
MOBHICTIO 200 YaCTKOBO MiATPUMYE 1€l BeKTOp. MokHa IIHTH BUCHOBKY, 1110
CyJ1i IParHyTh 3MEHIIUTH PO3MIip MO ISl 0€3KapHOCTI, MPUHANMHI HUIIXOM
PO3LIMPEHHS PO3YMIHHS TEPMIHY «BEICHHS BOCHHMX Aiii».%” Mu Takox
6aunmo, 110 Tpoe cyaais, [6ansec Kappanca, banynri bocca ta E6oe-Ocymxi,
HE BIJIOKPEMWJIM BUTIAIKK MapOIEPCTBA Ta MOIIKOIKEHHS LEPKBH BiJl
OCHOBHOTO Hamajy Ha HacesleHi myHKTH. ’ Takui miaxiz, K BUAAEThCS,
CTBOPIOE MO>KJIMBICT 3aCTOCYBATH IIUPIIE TIIyMaueHHs Hanaay He JIUIIe y
ctarti 8(2)(e)(iv), ane i 10 BCiX IHIINX BOEHHHUX 3JI0YUHIB, Y AKUX Hamaj €

OJIHUM 3 €JIEMEHTIB.!

Jlorika TppOX CyAJiB II0JI0 CKIIAJHOCTI PO3MEKYBAHHS MK OCHOBHUM

HaraJ oM 1 CyIyTHIMH JIiIMU BUJIAETHCA OCOOJIMBO aKTYaJIbHOIO Y BUIIA/IKAX,
KOJIM iICHY€ YiTKa JIiHis pO3MEKyBaHHS MK CTOPOHAMH KOHQITIKTY. 3a3Bu4ai
CTOPOHH BEJYTh aKTHBHI apTUIEPiiiChKi Ta MIHOMETHI MEPECTPIIIKH, a TAKOK

8 prosecutor v. Bosco Ntaganda (Judgment on the appeals), ICC-01/04-02/06-2666-AnxS5,
Partly concurring opinion of Judge Chile Eboe-Osuji, para. 111, URL.

% Tam camo, para. 130, URL.

5 Tam camo, para. 129, URL.

%8 Tam camo, para. 136, URL.

6o Clancy P., (2021). Ntaganda and the ‘Conduct of Hostilities Crimes’. EJIL:Talk!, URL

& Abhimanyu G. J., (2021). The Ntaganda appeal judgment and the meaning of “attack” in
conduct of hostilities war crimes. EJIL:Talk!, URL.

™ Tam camo; Jus. Takoxx Pomson O., (2021). Ntaganda Appeals Chamber Judgment Divided
on Meaning of “Attack”. Lieber Institute West Point, URL.
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o0CTpinu 3 OE3MUIOTHUKIB 1 CTPLIELBEKOT 30poi. Y bOMY BHUIIAJKy BaXKJINBO
PO3YMITH, IO TAKUH CTaH MOCTIMHUX 1 CHCTEMAaTUYHUX 3ITKHEHb BiJIMIOBiIa€
IMOHATTIO BEJIECHHS O0MOBUX JIiH.

Bopanouac ogHuM 13 myHKTIB KpuTHkH pimeHHst CynoBoi nanatu VI crano
BUKOPUCTAHHS MOHATTS «BEICHHS BOEHHHX Jil», SIKE, HA TYMKY JESKUX
NPAaBO3HABIIIB, HE BUKOPUCTOBYEThC B HOpMax MI'TL.”? Jleski daxiBii qaroTs
JTOKTPHHAJIbHE PO3YMIHHSA IILOTO TEPMIiHY: «/8edeHHs 60€HHUX Oill] 03Hayae
0yOb-s1Ke 30ilCHEeHHS 60EHHUX ONepayii NPomu CynpomuHUuKa, wo oXonnoe
ax "nanaou”, Tak i "eopooci 0ii"».”> OHaK MU MOXKEMO HATPAIIUTHU HA LEM
TEpPMiH Y KOHTEKCTi 3aC00iB i METO/IIB BeJICHHS BiiiHU, aJie HE K Ha YaCTHHY
KpuUTepito 1ust inenTudikanii pakry Hamamy.’*

Buieza3zHaueHuit miaxij TakokK MOTEHIIIHHO MOYKHA 3aCTOCYBATH JI0 CTAaTTi
8(2)(b)(iv), sixa € kBamidikamieto migpusy rpedini B Hogiit Kaxosmi. [upiie
TIyMaueHHs, 6€3yMOBHO, CIIPOCTHUTH TATap JOBEJICHHS Hamaay B il cripaBsi Ta
HIINX 37T0YMHAX, [TOB’A3aHUX 13 BILIABOM Ha HABKOJIUIIIHE CEPEIOBUILE, ajie
HE BIUTMHE Ha pe3yNbTar. SIK yke OyJio po3IIIsIHYyTO B IONEPEAHBOMY PO3ALI,
3aCTOCYBaHHA 000X BapiaHTIB, TOOTO MIMPIIOTO YH BY>KYOTO TIIyMAayeHHS,
3aJISKUTH BiJl OOCTaBHUH CIPaBH.

72 prosecutor v. Bosco Ntaganda, ICC-01/04-02/06 A2, International Criminal Court, Amicus
Curiae of Professor Roger O’Keefe, 17 September 2020, para. 5, URL; Prosecutor v. Bosco
Ntaganda, ICC-01/04-02/06 A2, International Criminal Court, Observations by ALMA —
Association for the Promotion of IHL in the Case of The Prosecutor v. Bosco Ntaganda, 18
September 2020, para. 10, URL; Prosecutor v. Bosco Ntaganda, ICC-01/04-02/06 A2,
International Criminal Court, Amicus Curiae of Mr Pearce Clancy and Dr Michael Kearney,
Al-Hagq, 18 September 2020, p. 4, URL.

3 prosecutor v. Bosco Ntaganda, ICC-01/04-02/06 A2, International Criminal Court, Amicus
Curiae of Professor Roger O’Keefe, 17 September 2020, para. 5, URL;

" Conduct of hostilities | How does law protect in war? - Online casebook. ICRC, URL;
Conduct of hostilities: general principles. Diakonia International Humanitarian Law Centre,
URL; International law on the conduct of hostilities: overview, (2010). ICRC, URL,;
Prosecutor v. Bosco Ntaganda, ICC-01/04-02/06 A2, International Criminal Court, Amicus
Curiae by Prof. Dra Yolanda Gamarra, para. 8, URL.
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